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logic and to verify through transaction test-
ing that the system is operating as desired;

(5) Establish and maintain adequate levels
of record accuracy, and include reconcili-
ation of recorded inventory quantities to
physical inventory by part number on a peri-
odic basis. A 95 percent accuracy level is de-
sirable. If systems have an accuracy level
below 95 percent, the Contractor shall pro-
vide adequate evidence that—

(i) There is no material harm to the Gov-
ernment due to lower accuracy levels; and

(ii) The cost to meet the accuracy goal is
excessive in relation to the impact on the
Government;

(6) Provide detailed descriptions of cir-
cumstances that will result in manual or
system generated transfers of parts;

(7)) Maintain a consistent, equitable, and
unbiased logic for costing of material trans-
actions as follows:

(i) The Contractor shall maintain and dis-
close written policies describing the transfer
methodology and the loan/pay-back tech-
nique.

(ii) The costing methodology may be
standard or actual cost, or any of the inven-
tory costing methods in 48 CFR 9904.411-
50(b). The Contractor shall maintain consist-
ency across all contract and customer types,
and from accounting period to accounting
period for initial charging and transfer
charging.

(iii) The system should transfer parts and
associated costs within the same billing pe-
riod. In the few instances where this may not
be appropriate, the Contractor may accom-
plish the material transaction using a loan/
pay-back technique. The ‘loan/pay-back
technique” means that the physical part is
moved temporarily from the contract, but
the cost of the part remains on the contract.
The procedures for the loan/pay-back tech-
nique must be approved by the ACO. When
the technique is used, the Contractor shall
have controls to ensure—

(A) Parts are paid back expeditiously;

(B) Procedures and controls are in place to
correct any overbilling that might occur;

(C) Monthly, at a minimum, identification
of the borrowing contract and the date the
part was borrowed; and

(D) The cost of the replacement part is
charged to the borrowing contract;

(8) Where allocations from common inven-
tory accounts are used, have controls (in ad-
dition to those in paragraphs (d)(2) and (7) of
this clause) to ensure that—

(i) Reallocations and any credit due are
processed no less frequently than the routine
billing cycle;

(ii) Inventories retained for requirements
that are not under contract are not allocated
to contracts; and

(iii) Algorithms are maintained based on
valid and current data;
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(9) Have adequate controls to ensure that
physically commingled inventories that may
include material for which costs are charged
or allocated to fixed-price, cost-reimburse-
ment, and commercial contracts do not com-
promise requirements of any of the stand-
ards in paragraphs (d)(1) through (8) of this
clause. Government-furnished material shall
not be—

(i) Physically commingled with other ma-
terial; or

(ii) Used on commercial work; and

(10) Be subjected to periodic internal re-
views to ensure compliance with established
policies and procedures.

(e) Significant deficiencies. (1) The Con-
tracting Officer will provide an initial deter-
mination to the Contractor, in writing, of
any significant deficiencies. The initial de-
termination will describe the deficiency in
sufficient detail to allow the Contractor to
understand the deficiency.

(2) The Contractor shall respond within 30
days to a written initial determination from
the Contracting Officer that identifies sig-
nificant deficiencies in the Contractor’s
MMAS. If the Contractor disagrees with the
initial determination, the Contractor shall
state, in writing, its rationale for dis-
agreeing.

(3) The Contracting Officer will evaluate
the Contractor’s response and notify the
Contractor, in writing, of the Contracting
Officer’s final determination concerning—

(i) Remaining significant deficiencies;

(ii) The adequacy of any proposed or com-
pleted corrective action; and

(iii) System disapproval if the Contracting
Officer determines that one or more signifi-
cant deficiencies remain.

(f) If the Contractor receives the Con-
tracting Officer’s final determination of sig-
nificant deficiencies, the Contractor shall,
within 45 days of receipt of the final deter-
mination, either correct the significant defi-
ciencies or submit an acceptable corrective
action plan showing milestones and actions
to eliminate the significant deficiencies.

(g) Withholding payments. If the Con-
tracting Officer makes a final determination
to disapprove the Contractor’s MMAS, and
the contract includes the clause at 252.242-
7005, Contractor Business Systems, the Con-
tracting Officer will withhold payments in
accordance with that clause.

(End of clause)

[76 FR 28874, May 18, 2011]
252.242-7005 Contractor business sys-
tems.

As prescribed in 242.7001, use the fol-
lowing clause:
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(a) This clause only applies to covered con-
tracts that are subject to the Cost Account-
ing Standards under 41 U.S.C. chapter 15, as
implemented in regulations found at 48 CFR
9903.201-1 (see the FAR Appendix).

(b) Definitions. As used in this clause—

Acceptable contractor business systems means
contractor business systems that comply
with the terms and conditions of the applica-
ble business system clauses listed in the defi-
nition of ‘‘contractor business systems” in
this clause.

Contractor business systems means—

(1) Accounting system, if this contract in-
cludes the clause at 252.242-7006, Accounting
System Administration;

(2) Earned value management system, if
this contract includes the clause at 252.234-
7002, Earned Value Management System;

(3) Estimating system, if this contract in-
cludes the clause at 252.215-7002, Cost Esti-
mating System Requirements;

(4) Material management and accounting
system, if this contract includes the clause
at 252.242-7004, Material Management and
Accounting System;

(5) Property management system, if this
contract includes the clause at 252.245-7003,
Contractor Property Management System
Administration; and

(6) Purchasing system, if this contract in-
cludes the clause at 252.244-7001, Contractor
Purchasing System Administration.

Significant deficiency, in the case of a con-
tractor business system, means a short-
coming in the system that materially affects
the ability of officials of the Department of
Defense to rely upon information produced
by the system that is needed for manage-
ment purposes.

(c) General. The Contractor shall establish
and maintain acceptable business systems in
accordance with the terms and conditions of
this contract.

(d) Significant deficiencies. (1) The Con-
tractor shall respond, in writing, within 30
days to an initial determination that there
are one or more significant deficiencies in
one or more of the Contractor’s business sys-
tems.

(2) The Contracting Officer will evaluate
the Contractor’s response and notify the
Contractor, in writing, of the final deter-
mination as to whether the Contractor’s
business system contains significant defi-
ciencies. If the Contracting Officer deter-
mines that the Contractor’s business system
contains significant deficiencies, the final
determination will include a notice to with-
hold payments.

(e) Withholding payments. (1) If the Con-
tracting Officer issues the final determina-
tion with a notice to withhold payments for
significant deficiencies in a contractor busi-
ness system required under this contract,

48 CFR Ch. 2 (10-1-13 Edition)

the Contracting Officer will withhold five
percent of amounts due from progress pay-
ments and performance-based payments, and
direct the Contractor, in writing, to with-
hold five percent from its billings on interim
cost vouchers on cost-reimbursement, labor-
hour, and time-and-materials contracts until
the Contracting Officer has determined that
the Contractor has corrected all significant
deficiencies as directed by the Contracting
Officer’s final determination. The Contractor
shall, within 45 days of receipt of the notice,
either correct the deficiencies or submit an
acceptable corrective action plan showing
milestones and actions to eliminate the defi-
ciencies.

(2) If the Contractor submits an acceptable
corrective action plan within 45 days of re-
ceipt of a notice of the Contracting Officer’s
intent to withhold payments, and the Con-
tracting Officer, in consultation with the
auditor or functional specialist, determines
that the Contractor is effectively imple-
menting such plan, the Contracting Officer
will reduce withholding directly related to
the significant deficiencies covered under
the corrective action plan, to two percent
from progress payments and performance-
based payments, and direct the Contractor,
in writing, to reduce the percentage withheld
on interim cost vouchers to two percent
until the Contracting Officer determines the
Contractor has corrected all significant defi-
ciencies as directed by the Contracting Offi-
cer’s final determination. However, if at any
time, the Contracting Officer determines
that the Contractor has failed to follow the
accepted corrective action plan, the Con-
tracting Officer will increase withholding
from progress payments and performance-
based payments, and direct the Contractor,
in writing, to increase the percentage with-
held on interim cost vouchers to the percent-
age initially withheld, until the Contracting
Officer determines that the Contractor has
corrected all significant deficiencies as di-
rected by the Contracting Officer’s final de-
termination.

(3) Payment withhold percentage limits.

(i) The total percentage of payments with-
held on amounts due under each progress
payment, performance-based payment, or in-
terim cost voucher, on this contract shall
not exceed—

(A) Five percent for one or more signifi-
cant deficiencies in any single contractor
business system; and

(B) Ten percent for significant deficiencies
in multiple contractor business systems.

(ii) If this contract contains pre-existing
withholds, and the application of any subse-
quent payment withholds will cause with-
holding under this clause to exceed the pay-
ment withhold percentage limits in para-
graph (e)(3)(i) of this clause, the Contracting
Officer will reduce the payment withhold
percentage in the final determination to an
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amount that will not exceed the payment
withhold percentage limits.

(4) For the purpose of this clause, payment
means any of the following payments au-
thorized under this contract:

(i) Interim payments under—

(A) Cost-reimbursement contracts;

(B) Incentive type contracts;

(C) Time-and-materials contracts;

(D) Labor-hour contracts.

(ii) Progress payments.

(iii) Performance-based payments.

(5) Payment withholding shall not apply to
payments on fixed-price line items where
performance is complete and the items were
accepted by the Government.

(6) The withholding of any amount or sub-
sequent payment to the Contractor shall not
be construed as a waiver of any rights or
remedies the Government has under this
contract.

(7)) Notwithstanding the provisions of any
clause in this contract providing for interim,
partial, or other payment withholding on
any basis, the Contracting Officer may with-
hold payment in accordance with the provi-
sions of this clause.

(8) The payment withholding authorized in
this clause is not subject to the interest-pen-
alty provisions of the Prompt Payment Act.

(f) Correction of deficiencies. (1) The Con-
tractor shall notify the Contracting Officer,
in writing, when the Contractor has cor-
rected the business system’s deficiencies.

(2) Once the Contractor has notified the
Contracting Officer that all deficiencies have
been corrected, the Contracting Officer will
take one of the following actions:

(i) If the Contracting Officer determines
that the Contractor has corrected all signifi-
cant deficiencies as directed by the Con-
tracting Officer’s final determination, the
Contracting Officer will, as appropriate, dis-
continue the withholding of progress pay-
ments and performance-based payments, and
direct the Contractor, in writing, to dis-
continue the payment withholding from bil-
lings on interim cost vouchers under this
contract associated with the Contracting Of-
ficer’s final determination, and authorize the
Contractor to bill for any monies previously
withheld that are not also being withheld
due to other significant deficiencies. Any
payment withholding under this contract
due to other significant deficiencies, will re-
main in effect until the Contracting Officer
determines that those significant defi-
ciencies are corrected.

(ii) If the Contracting Officer determines
that the Contractor still has significant defi-
ciencies, the Contracting Officer will con-
tinue the withholding of progress payments
and performance-based payments, and the
Contractor shall continue withholding
amounts from its billings on interim cost
vouchers n accordance with paragraph (e) of
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this clause, and not bill for any monies pre-
viously withheld.

(iii) If the Contracting Officer determines,
based on the evidence submitted by the Con-
tractor, that there is a reasonable expecta-
tion that the corrective actions have been
implemented and are expected to correct the
significant deficiencies, the Contracting Offi-
cer will discontinue withholding payments,
and release any payments previously with-
held directly related to the significant defi-
ciencies identified in the Contractor notifi-
cation, and direct the Contractor, in writing,
to discontinue the payment withholding
from billings on interim cost vouchers asso-
ciated with the Contracting Officer’s final
determination, and authorize the Contractor
to bill for any monies previously withheld.

(iv) If, within 90 days of receipt of the Con-
tractor notification that the Contractor has
corrected the significant deficiencies, the
Contracting Officer has not made a deter-
mination in accordance with paragraphs
(£)(2)(1), (ii), or (iii) of this clause, the Con-
tracting Officer will reduce withholding di-
rectly related to the significant deficiencies
identified in the Contractor notification by
at least 50 percent of the amount being with-
held from progress payments and perform-
ance-based payments, and direct the Con-
tractor, in writing, to reduce the payment
withholding from billings on interim cost
vouchers directly related to the significant
deficiencies identified in the Contractor no-
tification by a specified percentage that is at
least 50 percent, but not authorize the Con-
tractor to bill for any monies previously
withheld until the Contracting Officer
makes a determination in accordance with
paragraphs (£)(2)(1), (ii), or (iii) of this clause.

(v) At any time after the Contracting Offi-
cer reduces or discontinues the withholding
of progress payments and performance-based
payments, or directs the Contractor to re-
duce or discontinue the payment with-
holding from billings on interim cost vouch-
ers under this contract, if the Contracting
Officer determines that the Contractor has
failed to correct the significant deficiencies
identified in the Contractor’s notification,
the Contracting Officer will reinstate or in-
crease withholding from progress payments
and performance-based payments, and direct
the Contractor, in writing, to reinstate or in-
crease the percentage withheld on interim
cost vouchers to the percentage initially
withheld, until the Contracting Officer de-
termines that the Contractor has corrected
all significant deficiencies as directed by the
Contracting Officer’s final determination.

(End of clause)

[76 FR 28875, May 18, 2011, as amended at 77
FR 11366, Feb. 24, 2012]
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